SUBORDINATION AND INTERCREDITOR AGREEMENT

THIS SUBORDINATION AND INTERCREDITOR AGREEMENT (this “Agreement”) is made as of the ___ day of February, 2007 by and between Junior Lender, LLC, a Delaware limited liability company (the “Junior Lender”), and Senior Lender, LLC, a Delaware limited liability company (“Senior Lender”).

RECITALS

A.
Borrower, LLC, a Nevada limited liability company (“Borrower”) owns the real property situated in Arapahoe County, Colorado, more particularly described on Exhibit A attached hereto and incorporated herein by this reference (referred to, with Borrower’s interest in any personal property located thereon or related thereto, as the “Property”).

B.
Junior Lender has made a mortgage loan (the “Subordinate Loan”) to Borrower in the principal sum of $750,000.00 pursuant to that certain Second Secured Promissory Note (the “Subordinate Note”) and the related loan documents evidencing and securing the Subordinate Loan described on Exhibit B hereto (as supplemented, amended and modified from time to time in accordance with the terms of this Agreement, the “Subordinate Loan Documents”). The Subordinate Loan Documents include a mortgage or deed of trust pursuant to which Borrower has granted to Junior Lender a second priority lien on and security interest in the Property.

C.
Senior Lender made a loan (the “Senior Loan”) to Borrower on April 15, 2004 in the original principal amount of $14,350,000 pursuant to that certain Secured Promissory Note (the “Senior Note”) and related loan documents, including but not necessarily limited to those listed on Exhibit C hereto (as supplemented, amended and modified from time to time, the “Senior Loan Documents”).  The Senior Loan Documents include a mortgage or deed of trust (the “Senior Mortgage”) pursuant to which Borrower granted to Senior Lender a first priority lien on and security interest in the Property.

D.
As a condition to permitting the Subordinate Loan to be made to Borrower, Senior Lender has required that the parties hereto enter into this Agreement.

AGREEMENT

NOW, THEREFORE, to induce Senior Lender to consent to the Subordinate Loan and in consideration of the foregoing premises and for other good and valuable consideration, the receipt and sufficiency of which are acknowledged, Junior Lender and Senior Lender hereby agree as follows:

1.
Definitions.  Capitalized words and phrases used but not otherwise defined herein shall have the respective meanings assigned below:

“Affiliate” shall mean any corporation, limited liability company, partnership, trust, unincorporated association or other legal entity that, directly or indirectly, controls, is controlled by or is under common control with such specified person or entity.  The term “control” (including the terms “controlled by” and “under common control with”) means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of the entity in question.

“Bankruptcy Code” shall mean Title 11 of the United States Code (11 U.S.C. Sec. 101 et. seq.), as amended from time to time, and any successor statute or rule promulgated pursuant thereto.

“Enforcement Action” shall mean the commencement of the exercise of any remedies against Borrower, the Property and/or any guarantor or indemnitor of all or any portion of the Subordinate Loan, including, without limitation, the commencement of any litigation or proceeding (including any foreclosure proceeding), the exercise of any power of sale, the sale by advertisement, the taking of a deed or assignment in lieu of foreclosure, the obtaining of a receiver or the taking of any other enforcement action against, or the taking of possession or control of, any of the Property, or the exercise of any other rights under the Subordinate Loan Documents, but subject in all respects to Section 9(c) hereof and to the rights of Senior Lender under and as provided in this Agreement and without in any way impairing or affecting the right of Senior Lender to require performance and observance by Junior Lender of the obligations, covenants, undertakings and agreements of Junior Lender under and as provided in this Agreement.

“Expenses” shall mean the aggregate amount paid or payable by Borrower during each month in connection with the Property for (i) principal, interest and other amounts payable pursuant to the Senior Loan Documents, (ii) the cost of maintenance, repairs and replacements, whether general or extraordinary, (iii) required reserves and expenditures for capital improvements, repairs and replacements and tenant improvements (whether such improvements are made by Borrower or any tenant), (iv) premiums for insurance, (v) charges (including applicable taxes) for electricity, fuel oil and other utilities, (vi) real estate taxes, assessments, water charges and sewer rents, (vii) management fees, and (viii) leasing and sale commissions.

“Gross Income” shall mean the aggregate of all income received by Borrower in respect of the Property during each month other than (i) proceeds from the refinancing of the Senior Loan, (ii) insurance proceeds (except for the proceeds of business interruption or rent loss insurance), (iii) refunds of insurance premiums, (iv) security deposits (except to the extent such sums are applied by Borrower to the payment of any rent or additional rent due under any lease of the Property), (v) proceeds from any condemnation or governmental taking, and (vi) additional rents and common expense charges or pass-throughs to reimburse Borrower for expenses such as taxes and insurance premiums to the extent such amounts are (x) payable under any lease, (y) used to pay for such items, and (z) used to pay for items that are not included in Expenses.

“Guarantor” shall mean collectively, Guarantor 1, LLC, a Colorado limited liability company, Guarantor 2, LLC, a Nevada limited liability company, Edward B. Smith, and Joan S. Jones, and any other person or entity (or a parent or Affiliate thereof) that has provided any indemnity or guaranty to Senior Lender in respect of the Senior Loan.

“Insolvency Proceeding” shall mean any proceeding under the Bankruptcy Code, or any state bankruptcy, insolvency or similar law or any other insolvency, liquidation, reorganization or other similar proceeding concerning Borrower, any action for the dissolution of Borrower, any proceeding (judicial or otherwise) concerning the application of the assets of Borrower, for the benefit of its creditors, the appointment of or any proceeding seeking the appointment of a trustee, receiver or other similar custodian for all or any substantial part of the assets of Borrower or any other action concerning the adjustment of the debts of Borrower, the cessation of business by Borrower, except following a sale, transfer or other disposition of all or substantially all of the assets of Borrower in a transaction permitted under the Senior Loan Documents.

“Net Excess Cash Flow” shall mean, as to any month, the amount by which Gross Income in such month exceeds Expenses in such month.

“Subordinate Indebtedness” shall mean, collectively, all of the indebtedness, liabilities and obligations of Borrower evidenced by the Subordinate Note and all amounts due or that become due under the Subordinate Loan Documents, including, without limitation, any guaranties of all or any portion of such indebtedness, liabilities and obligations.

“Senior Indebtedness” shall mean, collectively, all of the indebtedness, liabilities and obligations of Borrower evidenced by the Senior Note, and all amounts due or that become due under the Senior Loan Documents, including, without limitation, any guaranties of all or any portion of such indebtedness, liabilities and obligations.  Senior Indebtedness shall also include any and all interest accruing or costs or expenses incurred after the date of the commencement of any Insolvency Proceeding, regardless of whether the claim therefor is allowed or allowable in the case or proceeding relating thereto.

2.
Subordination of Subordinate Loan.  Junior Lender acknowledges and confirms that the Subordinate Indebtedness and the Subordinate Loan Documents are hereby and shall continue to be, subject and subordinate in priority and payment to the Senior Loan and to the liens and security interests created by the Senior Loan Documents and to all advances under the Senior Loan Documents without regard to the application of such advances, and to all interest and all other sums due or to become due under the Senior Loan Documents, and to all of the terms, covenants and conditions of the Senior Loan Documents, and to any extensions, substitutions, modifications, amendments, renewals, refinancings, replacements and consolidations thereof, including, without limitation: any (a) increase or decrease of the stated principal amount of the Senior Loan, (b) change to the stated interest rate thereof, or (c) change to the term thereof.  Except as specifically provided in Section 5(b) and Section 6 hereof, no payment shall be made by or on behalf of Borrower, any Guarantor, or any other guarantor or indemnitor of or with respect to the Subordinate Indebtedness for or on account of the Subordinate Indebtedness, and Junior Lender shall not take or receive from Borrower, Guarantor, or any other guarantor or indemnitor of or with respect to the Subordinate Indebtedness directly or indirectly, in cash or other property or by setoff or in any other manner, including, without limitation, from or by way of collateral, payment of all or any of the Subordinate Indebtedness, unless and until the Senior Indebtedness shall have been indefeasibly paid in full.

3.
Status of Subordinate Loan.  Junior Lender hereby represents and warrants that it is now the owner and holder of the Subordinate Loan Documents, that the Subordinate Loan Documents are now in full force and effect, that the Subordinate Loan Documents have not been modified or amended, that Borrower is not in default in the observance and/or performance of any of the obligations thereunder required to be observed and performed by Borrower, that no event has occurred, which, with the passing of time or the giving of notice or both would constitute a default thereunder, and that all payments due thereon to and including the date hereof, have been paid in full.

4.
Principal Balance of Subordinate Loan.  Junior Lender hereby represents and warrants that the outstanding principal balance of the Subordinate Note is the amount set forth in the Subordinate Note and referenced on Exhibit B attached hereto, that interest on the principal balance shall be calculated at the rate set forth in the Subordinate Note and that no interest under the Subordinate Note has been prepaid.

5.
Implementation of Subordination.  Junior Lender hereby agrees that so long as any sum shall remain outstanding in respect of the Subordinate Indebtedness:

(a)
During any period in which Junior Lender is not the same entity as Senior Lender, Junior Lender shall simultaneously send to Senior Lender notices of all defaults under the Subordinate Loan Documents, regardless of whether such notices are required to be delivered to Borrower pursuant to the Subordinate Loan Documents, and copies of all notices required to be delivered to Borrower pursuant to the Subordinate Loan Documents.  During any such period, a notice delivered to Borrower pursuant to the Subordinate Loan Documents shall not be deemed effective until a copy of such notice has been forwarded to Senior Lender in the manner required pursuant to Section 19 hereof.  Senior Lender shall have the right, but shall not have the obligation, to cure any such default within thirty (30) days after the expiration of the applicable grace period permitted to Borrower thereunder, if any (and if none, within thirty (30) days after notice to Senior Lender).

(b)
Notwithstanding Junior Lender’s rights under applicable law or any provision in the Subordinate Loan Documents to the contrary, Junior Lender acknowledges and agrees that, except as set forth in Section 6 hereof, it shall not, without the prior written consent of Senior Lender, accept any prepayment or repayment of principal or interest under the Subordinate Note, accept any scheduled payment of principal and/or interest due under the Subordinate Note, declare a default under the Subordinate Loan Documents, accelerate the Subordinate Indebtedness, or take any Enforcement Action, in any such case, until ninety-one (91) days following the payment in full of the Senior Indebtedness.

(c)
Junior Lender shall not, under any circumstances, including, without limitation, any default under the Subordinate Loan Documents, prevent, delay, or interfere with the use or application by Borrower, for the purpose intended, of the proceeds of any advance of the Senior Loan in accordance with the Senior Loan Documents.

(d)
Upon any distribution of the assets of Borrower in connection with any dissolution, winding up, liquidation or reorganization of Borrower (whether in proceedings or upon an assignment for the benefit of creditors or any other marshaling of the assets and liabilities of Borrower or otherwise), or the distribution of insurance proceeds or condemnation awards received with respect to the Property in the event of a casualty or condemnation to the extent not used to restore the Property or returned to Borrower in accordance with the terms of the Senior Loan Documents, Senior Lender shall first be entitled to receive payment in full of the Senior Indebtedness before Junior Lender shall be entitled to receive any payment in respect of the Subordinate Loan.  Upon any such dissolution, winding up, liquidation or reorganization, any payment or distribution of assets of Borrower of any kind or character, whether in cash, property or securities, to which Senior Lender is entitled shall be made directly to Senior Lender by the liquidating trustee or agent or other persons making such distribution (whether a trustee in bankruptcy, a receiver or liquidating trustee or otherwise) (a “Paying Party”).  If the aggregate amount of such payments or distributions on the Senior Loan is insufficient to pay the Senior Indebtedness in full, then Junior Lender hereby authorizes the Paying Party to remit promptly to Senior Lender the lesser of (1) the proceeds Junior Lender is entitled to receive by reason of any payment or distribution on the Subordinate Loan, or (2) the difference between the aggregate amount of the Senior Indebtedness and the proceeds Senior Lender is entitled to receive by reason of any payment or distribution on the Senior Indebtedness.

(e)
In the event Senior Lender shall release, for the pur​poses of restoration of all or any part of the improvements on or within the Property, its right, title and interest in and to the proceeds under policies of insurance thereon, and/or its right, title and interest in and to any awards, or its right, title and interest in and to any other compensation made for any damages, losses or compensation for other rights by reason of a taking in eminent domain, Junior Lender shall release for such purpose all of its right, title and interest, if any, in and to all such insurance proceeds, awards or other compensation, and Junior Lender agrees that the balance of such proceeds, awards or other compensation remaining shall be applied pursuant to the terms of the Senior Loan Documents.

(f)
The Subordinate Loan Documents do not and shall not contain any assignment of rents or leases with respect to the Property unless such assignment is subordinated to holders of superior liens including the Senior Lender.
(g)
Junior Lender shall not acquire, by subrogation or otherwise, any lien, estate, right or other interest in the Property which is or may be prior in right to the Senior Mortgage.

(h)
Junior Lender hereby agrees that any action taken by or on behalf of Senior Lender in the exercise of Senior Lender’s rights or remedies under the Senior Loan Documents, or at law or in equity (including, without limitation, any foreclosure or deed in lieu of foreclosure) is hereby, and shall be deemed to be, consented to and approved by Junior Lender in all respects, including, without limitation, at the option of Senior Lender, the sale, whether separately or together, of all or any portion of the Property.

(i)
Junior Lender hereby agrees not to enforce any and all rights (i) it may acquire by subrogation or otherwise to the lien of the Senior Mortgage or any portion thereof unless and until all unpaid principal, accrued interest and all other sums due under the Senior Loan Documents shall have been paid, and (ii) it may have to require that Senior Lender marshal any assets of Borrower in favor of Junior Lender.

(j)
Junior Lender shall not: (A) pledge, assign, hypothecate, transfer, convey or sell the Subordinate Indebtedness or any interest in the Subordinate Indebtedness; (B) modify, waive or amend any of the terms or provisions of the Subordinate Loan Documents (including, without limitation, by side letter, consent or waiver); or (C) permit the transfer, conveyance, pledge or other encumbrance of the direct or indirect ownership interests in Junior Lender, without the prior written consent of Senior Lender.  
(k)
If Junior Lender shall receive any cash distributions in respect of, or other proceeds of, the Property (including, without limitation, (i) any distribution arising directly or indirectly from any lien of Senior Lender being avoided, declared to be fraudulent, or otherwise set aside under the provisions of any law governing fraudulent conveyances or transfers, (ii) any distribution arising directly or indirectly by reason of or in connection with an Insolvency Proceeding, and (iii) any distribution of insurance proceeds or condemnation awards received with respect to the Property in the event of a casualty or condemnation), in excess of what Junior Lender is entitled to pursuant to the Subordinate Loan Documents, as limited by the provisions hereof, including, without limitation, Section 5(b) hereof (or would have been entitled to if such Insolvency Proceeding had not occurred or if any such lien had not been avoided, declared to be fraudulent, or otherwise set aside under the provisions of any law governing fraudulent conveyances or transfers), Junior Lender shall hold the same in trust for the benefit of Senior Lender and shall promptly deliver the same to or at the direction of Senior Lender for the benefit of Senior Lender in precisely the form received (except for the endorsement or assignment thereof by such Junior Lender without recourse or warranty), it being understood that it is the intention of the parties that until the Senior Indebtedness (without regard to any modification thereof arising by reason of or in connection with an Insolvency Proceeding) is repaid in full, Senior Lender shall receive all proceeds relating to any realization upon, distribution in respect of or interest in any of the Property and/or any other collateral or security given in connection with the Senior Loan as and to the extent set forth in the Senior Loan Documents.  In the event Junior Lender fails to make any such endorsement or assignment within a reasonable time following written notice thereof to Junior Lender in accordance with the terms hereof, Senior Lender, or any of its officers or employees, is hereby irrevocably authorized to make the same.

6.
Regular Payments to Junior Lender.  Notwithstanding any provision contained herein to the contrary, so long as no Event of Default has occurred under the Senior Mortgage or other Senior Loan Documents, to the extent of available Net Excess Cash Flow and only to the extent permitted in the Senior Loan Documents, Junior Lender may (i) receive and retain monthly payments of principal and interest on the Subordinate Indebtedness from Borrower in the amounts provided for in the Subordinate Note as of the date hereof, and (ii) receive and retain all other amounts scheduled to be paid under the Subordinate Loan Documents as and when payable.

7.
Further Assurances.

(a)
To further evidence the subordinations and agreements referred to herein, Junior Lender agrees that, within thirty (30) days after request by Senior Lender, Junior Lender shall do, execute, acknowledge and deliver all and every such further acts, deeds, conveyances and instruments (in recordable form if requested) as Senior Lender may reasonably request for the better assuring and evidencing of the foregoing subordinations and agreements, including, without limitation, written confirmations of the then outstanding principal balance and other terms of the Subordinate Indebtedness and that no default (or, if, applicable, specifying the defaults) exists under the Subordinate Loan Documents.

(b)
To further evidence the agreements referred to herein, Senior Lender agrees that, within thirty (30) days after request by Junior Lender, Senior Lender shall do, execute, acknowledge and deliver all and every such further acts, deeds, conveyances and instruments (in recordable form if requested) as Junior Lender may reasonably request for the better assuring and evidencing of the foregoing agreements, including, without limitation, written confirmations of the then outstanding principal balance and other terms of the Senior Indebtedness and that no default (or, if, applicable, specifying the defaults) exists under the Senior Loan Documents.

8.
Effect of Senior Lender’s Consent.  Anything contained in the Subordinate Loan Documents to the contrary notwithstanding, it is hereby acknowledged and agreed that if and to the extent Senior Lender gives its consent to an act or action to be taken by Borrower in connection with the use, operation and maintenance of the Property as generally or specifically contemplated in the Senior Loan Documents, Junior Lender shall be deemed to have consented to such act or action without any further act on its part (and Junior Lender shall not unreasonably withhold, condition or delay its consent to any and all other acts or actions of Borrower which are consented to by Senior Lender).  Except as expressly set forth in this Agreement, nothing contained herein, including, without limitation, Senior Lender’s consent to the Subordinate Indebtedness or the Subordinate Loan Documents or any provision therein, shall be deemed a waiver by Senior Lender of any provision, term or condition of the Senior Loan Documents.

9.
Insolvency Proceedings.

(a)
This Agreement shall be applicable both before and after the commencement, whether voluntary or involuntary, of any Insolvency Proceeding by or against Borrower, and all references herein to Borrower shall be deemed to apply to the fee title owner of the Property as a debtor-in-possession and to any trustee in bankruptcy for the estate of the fee title owner of the Property, as applicable.

(b)
In the event Senior Lender is required under any bankruptcy or other law to return to Borrower, the estate in bankruptcy thereof, any third party or any trustee, receiver or other similar representative of Borrower any payment or distribution of assets, whether in cash, property or securities, including, without limitation all or any portion of the Property or any proceeds of the Property previously received by Senior Lender on account of the Senior Mortgage or Senior Indebtedness (a “Reinstatement Distribution”), then to the maximum extent permitted by law, this Agreement and the subordination of the Subordinate Indebtedness with respect to such Property or proceeds shall be reinstated with respect to any such Reinstatement Distribution.  Senior Lender shall not be required to contest its obligation to return such Reinstatement Distribution.

(c)
Until ninety-one (91) days following the payment in full of the Senior Indebtedness, Junior Lender hereby covenants and agrees that it will not acquiesce, petition or otherwise invoke or cause any other person to invoke the process of the United States of America, any state or other political subdivision thereof or any other jurisdiction, any entity exercising executive, legislative, judicial, regulatory or administrative functions of or pertaining to government for the purpose of commencing or sustaining a case against Borrower, under the Bankruptcy Code or any state bankruptcy, insolvency or similar law or appointing a receiver, liquidator, assignee, trustee, custodian, sequestrator or other similar official of Borrower or all or any part of its property or assets or ordering the winding-up or liquidation of the affairs of Borrower.  In the event of an Insolvency Proceeding, Junior Lender shall not object to or oppose any efforts by Senior Lender to obtain relief from the automatic stay under Section 362 of the United States Bankruptcy Code or to seek to cause the subject of such Insolvency Proceeding’s bankruptcy estate to abandon the Property (or any portion thereof).  Junior Lender hereby absolutely, irrevocably and unconditionally assigns and sets over to Senior Lender all of Junior Lender’s rights to vote to approve or reject any plan of reorganization in respect of Borrower in any Insolvency Proceeding.  Junior Lender hereby appoints Senior Lender as its agent, and grants to Senior Lender an irrevocable power of attorney coupled with an interest, and its proxy, for the purpose of exercising any and all rights and taking any and all actions available to Junior Lender in connection with any case by or against Borrower under the Bankruptcy Code, or any state bankruptcy insolvency or similar law, including without limitation, the right to vote to accept or reject a plan, to file a claim, to make any election under Section 1111(b) of the Bankruptcy Code with respect to the Subordinate Loan Documents and to file a motion to modify the automatic stay with respect to the Subordinate Loan Documents.  Junior Lender hereby agrees that, upon the request of Senior Lender, Junior Lender shall do, execute, acknowledge and deliver to Senior Lender all and every such further acts, deeds, conveyances and instruments as Senior Lender may request for the better assuring and evidencing of the foregoing appointment and grant.  In any such Insolvency Proceeding, Junior Lender shall not, without the prior written consent of Senior Lender, propose or vote for any plan not supported by Senior Lender.

10.
Modification of Senior Loan.  Without limiting the generality of, and subject to, any other provisions of this Agreement (including, without limitation, Section 2 hereof), Junior Lender hereby acknowledges and agrees that Senior Lender may at any time and from time to time without the consent of, or notice to Junior Lender, and without incurring responsibility to Junior Lender, upon or without any terms or conditions and in whole or in part:

(a)
Change the manner, place or terms of payment or performance of, and/or change or extend the time of payment or performance of, renew or alter, any portion of the Senior Indebtedness or any other obligations of any person evidenced or secured by the Senior Loan Documents, any security therefor, or any liability incurred directly or indirectly in respect thereof;

(b)
Sell, exchange, release, surrender, realize upon or otherwise deal with in any manner and in any order any property by whomsoever at any time pledged or mortgaged to secure, or howsoever securing, the Senior Indebtedness or any other obligations of any person evidenced or secured by the Senior Loan Documents, or any liabilities incurred directly or indirectly in respect thereof, and/or any offset there against;

(c)
Exercise or refrain from exercising any rights against Borrower, Guarantor or others or otherwise act or refrain from acting;

(d)
Settle or compromise any portion of the Senior Indebtedness or any other obligations of any person evidenced or secured by the Senior Loan Documents, any security therefor or any liability incurred directly or indirectly in respect thereto;

(e)
Apply any sums by whomsoever paid or howsoever realized to any liability or liabilities of Borrower or Guarantor to Senior Lender regardless of what liability or liabilities of Borrower or Guarantor remain unpaid or unperformed; and/or

(f)
Consent to or waive any breach of, or any act, omission or default under, any of the Senior Loan Documents, or otherwise amend, modify or supplement any of the Senior Loan Documents or any other instruments or agreements executed and delivered in connection therewith or otherwise relating thereto, except as may be expressly limited by this Agreement.

All such actions set forth in (a) through (f) above shall be senior in all respects to the Subordinate Indebtedness.

11.
Representations and Warranties.

(a)
Junior Lender hereby makes the following representations and warranties to Senior Lender as of the date hereof:

(i)
Junior Lender has the power, authority and legal right to execute, deliver and perform this Agreement.  This Agreement has been duly authorized by all necessary action of Junior Lender, duly executed and delivered by Junior Lender and constitutes valid and binding obligations of Junior Lender enforceable against Junior Lender in accordance with its terms, subject to applicable bankruptcy, insolvency and similar laws affecting rights of creditors generally, and subject, as to enforceability, to general principles of equity (regardless of whether enforcement is sought in a proceeding in equity or at law);

(ii)
Neither the execution, delivery or performance by Junior Lender of this Agreement nor compliance by it with the terms and provisions hereof, (i) will contravene any provision of any law, statute, rule or regulation or any order, writ, injunction or decree of any court or governmental instrumentality, (ii) will conflict or be inconsistent with or result in any breach of any of the terms, covenants, conditions or provisions of, or constitute a default under, or result in the creation or imposition of (or the obligation to create or impose) any lien upon any of the property or assets of Junior Lender pursuant to the terms of any indenture, mortgage, deed of trust, credit agreement, loan agreement, partnership agreement or any other agreement, contract or instrument to which Junior Lender is a party or by which it or any of its property or assets is bound or to which it may be subject, or (iii) will violate any provision of the organizational documents of Junior Lender;

(iii)
No order, consent, approval, license, authorization or validation of, or filing, recording or registration with (except as have been obtained or made prior to the date hereof), or exemption by, any governmental or public body or authority, or any subdivision thereof, is required to authorize, or is required in connection with, (i) the execution, delivery and performance by Junior Lender of this Agreement or (ii) the legality, validity, binding effect or enforceability of this Agreement with respect to Junior Lender;

(iv)
The making of the loan evidenced by the Subordinate Loan Documents will not result in the imposition of any withholding tax or similar charge or levy payable by Borrower (whether pursuant to law or contract); and

(v)
Junior Lender entered into the transactions contemplated by the Subordinate Loan Documents and made or will make the Subordinate Loan to Borrower without reliance upon any advice from Senior Lender or, except as specifically set forth herein or in the Senior Loan Documents, information from Senior Lender.  Junior Lender made its own underwriting analysis in connection with the Subordinate Loan, its own credit review of Borrower, and investigated all matters pertinent, in Junior Lender’s judgment, to its determination to execute and deliver the Subordinate Loan Documents and to enter into this Agreement.

(b)
Senior Lender hereby makes the following representations and warranties to Junior Lender as of the date hereof:

(i)
Senior Lender has the power, authority and legal right to execute, deliver and perform this Agreement.  This Agreement has been duly authorized by all necessary action of Senior Lender, duly executed and delivered by Senior Lender and constitutes valid and binding obligations of Senior Lender enforceable against Senior Lender in accordance with its terms, subject to applicable bankruptcy, insolvency and similar laws affecting rights of creditors generally, and subject, as to enforceability, to general principles of equity (regardless of whether enforcement is sought in a proceeding in equity or at law);

(ii)
Neither the execution, delivery or performance by Senior Lender of this Agreement nor compliance by it with the terms and provisions hereof, (i) will contravene any provision of any law, statute, rule or regulation or any order, writ, injunction or decree of any court or governmental instrumentality, (ii) will conflict or be inconsistent with or result in any breach of any of the terms, covenants, conditions or provisions of, or constitute a default under, or result in the creation or imposition of (or the obligation to create or impose) any lien upon any of the property or assets of Senior Lender pursuant to the terms of any indenture, mortgage, deed of trust, credit agreement, loan agreement, partnership agreement or any other agreement, contract or instrument to which Senior Lender is a party or by which it or any of its property or assets is bound or to which it may be subject, or (iii) will violate any provision of the organizational documents of Senior Lender;

(iii)
No order, consent, approval, license, authorization or validation of, or filing, recording or registration with (except as have been obtained or made prior to the date hereof), or exemption by, any governmental or public body or authority, or any subdivision thereof, is required to authorize, or is required in connection with, (i) the execution, delivery and performance by Senior Lender of this Agreement or (ii) the legality, validity, binding effect or enforceability of this Agreement with respect to Senior Lender; and

(iv)
Senior Lender entered into the transactions contemplated by the Senior Loan Documents and made or will make the Senior Loan to the Borrower without reliance upon any advice from Junior Lender or, except as specifically set forth herein or in the Subordinate Loan Documents, information from Junior Lender.  Senior Lender made its own underwriting analysis in connection with the Senior Loan, its own credit review of Borrower and investigated all matters pertinent, in Senior Lender’s judgment, to its determination to execute and deliver the Senior Loan Documents and to enter into this Agreement.

12.
Consent to Jurisdiction.  JUNIOR LENDER, TO THE FULL EXTENT PERMITTED BY LAW, HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON THE ADVICE OF COMPETENT COUNSEL, (i) SUBMITS TO NON‑EXCLUSIVE GENERAL JURISDICTION OF THE COURTS OF THE STATE OF NEW YORK AND THE STATE IN WHICH THE PROPERTY IS LOCATED, THE FEDERAL COURTS OF THE UNITED STATES OF AMERICA FOR THE SOUTHERN DISTRICT OF NEW YORK AND FOR THE FEDERAL DISTRICT IN WHICH THE PROPERTY IS LOCATED, FOR PURPOSES OF ANY SUIT, ACTION OR PROCEEDING BY ANY PERSON ARISING FROM OR RELATING TO THE SUBORDINATE LOAN DOCUMENTS, (ii) SUBMITS TO THE PERSONAL JURISDICTION OF SUCH COURTS, AND (iii) TO THE FULLEST EXTENT PERMITTED BY LAW, AGREES THAT IT WILL NOT BRING ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER FORUM (BUT NOTHING HEREIN SHALL AFFECT THE RIGHT OF Senior LENDER TO BRING ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER FORUM).  JUNIOR LENDER FURTHER CONSENTS AND AGREES TO SERVICE OF ANY SUMMONS, COMPLAINT OR OTHER LEGAL PROCESS IN ANY SUCH SUIT, ACTION OR PROCEEDING BY REGISTERED OR CERTIFIED U.S. MAIL, POSTAGE PREPAID, TO JUNIOR LENDER AT THE ADDRESS FOR NOTICES DESCRIBED IN SECTION 19 HEREOF, AND CONSENTS AND AGREES THAT SUCH SERVICE SHALL CONSTITUTE IN EVERY RESPECT VALID AND EFFECTIVE SERVICE (BUT NOTHING HEREIN SHALL AFFECT THE VALIDITY OR EFFECTIVENESS OF PROCESS SERVED IN ANY OTHER MANNER PERMITTED BY LAW).

13.
Waiver of Jury Trial.  JUNIOR LENDER, TO THE FULL EXTENT PERMITTED BY LAW, HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON THE ADVICE OF COMPETENT COUNSEL, WAIVES, RELINQUISHES AND FOREVER FORGOES THE RIGHT TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING BASED UPON, ARISING OUT OF, OR IN ANY WAY RELATING TO THE SENIOR LOAN, THE SUBORDINATE LOAN OR BOTH, OR ANY CONDUCT, ACT OR OMISSION OF Senior LENDER OR JUNIOR LENDER, OR ANY OF THEIR RESPECTIVE DIRECTORS, OFFICERS, PARTNERS, MEMBERS, EMPLOYEES, AGENTS OR ATTORNEYS, OR ANY OTHER PERSONS AFFILIATED WITH Senior LENDER OR JUNIOR LENDER, IN EACH OR THE FOREGOING CASES, WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE.

14.
Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original.  Such counterparts shall constitute but one and the same instrument and shall be binding upon, and shall inure to the benefit of, each of the undersigned individually as fully and completely as if all had signed one instrument.

15.
Severability.  Any provision of this Agreement which is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability without invalidating the remaining provisions hereof, and any such prohibition or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction.

16.
No Waiver.  No waiver shall be deemed to be made by Senior Lender of any of its rights hereunder, or under the Senior Loan Documents, unless the same shall be in writing and signed by Senior Lender, with a copy delivered to Junior Lender pursuant to Section 19, and each waiver, if any, shall be a waiver only with respect to the specific instances involved and shall in no way impair the rights of Senior Lender in any other respect or at any other time.

17.
Governing Law.  This Agreement shall be construed in accordance with and governed by the laws of the State of New York.

18.
Entire Agreement.  This Agreement shall be the entire and only agreement with regard to the subordination of the lien or charge of the Subordinate Indebtedness to the lien or charge of the Senior Indebtedness and supersedes and cancels any prior agreements as to such subordination.

19.
Notices.  All notices, demands, requests and other communications made hereunder shall be in writing and shall be properly given and deemed delivered on the date of delivery if sent by personal delivery or nationally recognized overnight courier and on the third (3rd) business day following mailing if sent by certified or registered mail, postage prepaid, return receipt requested, as follows:

If to Senior Lender:

If to Junior Lender:

or to such other addresses as any party hereto may request by notice served as required hereunder.

20.
No Oral Modification.  This Agreement may not be changed, terminated or modified except by an agreement in writing, signed by each of the parties hereto.

21.
No Third Party Rights.  No person or entity (including, without limitation, Borrower or Guarantor) is intended to be a third party beneficiary of, and no person or entity other than Senior Lender, Junior Lender and their respective successors and assigns shall have any rights under this Agreement.  Borrower shall not be entitled to enforce any of the provisions of this Agreement (including, without limitation, any cure periods provided herein or any rights to reinstate the Senior Loan or the Subordinate Loan), and Borrower shall not be entitled to receive any copies of any notices provided for under this Agreement.

22.
Binding Effect.  This Agreement shall be binding upon and shall inure to the benefit of Senior Lender, Junior Lender and their respective successors and assigns.

23.
Standards for Consent.  In the event Senior Lender’s consent is required under any of the provisions of this Agreement, such consent may be given or withheld by Senior Lender in its sole and absolute discretion unless otherwise expressly provided herein.

24.
Controlling Effect.  In the event of any conflict between (a) the provisions of this Agreement and (b) the provisions of either the Senior Loan Documents or the Subordinate Loan Documents, the provisions of this Agreement shall govern and control.

25.
General Waivers.  If Junior Lender is deemed to be a guarantor or surety with respect to Borrower under this Agreement, then Junior Lender, solely in its capacity as a guarantor or surety (and in such capacity “Indemnitor”), hereby expressly waives and agrees not to assert or take advantage of:

(a)
Any right to require Senior Lender to proceed against Borrower or any other person or to proceed against or exhaust any security held by Senior Lender at any time or to pursue any other remedy in Senior Lender’s power or under any other agreement before proceeding against Indemnitor hereunder;

(b)
Any defense that may arise by reason of the incapacity, lack of authority, death or disability of any other person or persons or the failure of Senior Lender to file or enforce a claim against the estate (in administration, bankruptcy or any other proceeding) of any other person or persons;

(c)
Demand, presentment for payment, notice of nonpayment, protest, notice of protest and all other notices of any kind, or the lack of any thereof, including, without limiting the generality of the foregoing, notice of the existence, creation or incurring of any new or additional indebtedness or obligation or of any action or non-action on the part of Borrower, Senior Lender, any endorser or creditor of Borrower or of Indemnitor or on the part of any other person whomsoever under this or any other instrument in connection with any obligation or evidence of indebtedness held by Senior Lender;

(d)
Any defense based upon an election of remedies by Senior Lender;

(e)
Any right or claim or right to cause a marshalling of the assets of Indemnitor;

(f)
Any principle or provision of law, statutory or otherwise, which is or might be in conflict with the terms and provisions of this Agreement;

(g)
Any duty on the part of Senior Lender to disclose to Indemnitor any facts Senior Lender may now or hereafter know about Borrower or the Property, regardless of whether Senior Lender has reason to believe that any such facts materially increase the risk beyond that which Indemnitor intends to assume or has reason to believe that such facts are unknown to Indemnitor or has a reasonable opportunity to communicate such facts to Indemnitor, it being understood and agreed that Indemnitor is fully responsible for being and keeping informed of the financial condition of Borrower, of the condition of the Property and of any and all circumstances bearing on the risk that liability may be incurred by Indemnitor hereunder;

(h)
Any lack of notice of disposition or of manner of disposition of any collateral for the Senior Loan;

(i)
Any invalidity, irregularity or unenforceability, in whole or in part, of any one or more of the Senior Loan Documents;

(j)
Any lack of commercial reasonableness in dealing with the collateral for the Senior Loan;

(k)
Any deficiencies in the collateral for the Senior Loan or any deficiency in the ability of Senior Lender to collect or to obtain performance from any persons or entities now or hereafter liable for the payment and performance of any obligation hereby guaranteed; 

(l)
An assertion or claim that the automatic stay provided by 11 U.S.C. §362 (arising upon the voluntary or involuntary bankruptcy proceeding of Borrower) or any other stay provided under any other debtor relief law (whether statutory, common law, case law or otherwise) of any jurisdiction whatsoever, now or hereafter in effect, which may be or become applicable, shall operate or be interpreted to stay, interdict, condition, reduce or inhibit the ability of Senior Lender to enforce any of its rights, whether now or hereafter required, which Senior Lender may have against Indemnitor or the collateral for the Senior Loan;

(m)
Any modifications of the Senior Loan Documents or any obligation of Borrower relating to the Senior Loan by operation of law or by action of any court, whether pursuant to the Bankruptcy Reform Act of 1978, as amended, or any other debtor relief law (whether statutory, common law, case law or otherwise) of any jurisdiction whatsoever, now or hereafter in effect, or otherwise; 

(n)
Any action, occurrence, event or matter consented to by Indemnitor;

(o)
Until the Senior Loan is indefeasibly repaid in full, Indemnitor shall not have any right of subrogation, contribution, reimbursement or indemnity whatsoever or any right of recourse to or with respect to the assets or property of Borrower or to any collateral for the Senior Loan.  In connection with the foregoing, Indemnitor expressly waives any and all rights of subrogation to Senior Lender against Borrower, and Indemnitor hereby waives any rights to enforce any remedy which Senior Lender may have against Borrower and any right to participate in any collateral for the Senior Loan.  In addition to and without in any way limiting the foregoing, Indemnitor hereby subordinates any and all indebtedness of Borrower now or hereafter owed to Indemnitor to all indebtedness of Borrowers to Senior Lender, and agrees with Senior Lender that Indemnitor shall not demand or accept any payment of principal or interest from Borrower, shall not claim any offset or other reduction of Indemnitor’s obligations hereunder because of any such indebtedness and shall not take any action to obtain any of the collateral from the Senior Loan.  Further, Indemnitor shall not have any right of recourse against Senior Lender by reason of any action Senior Lender may take or omit to take under the provisions of this Agreement or under the provisions of any of the Senior Loan Documents.

[Remainder of Page Intentionally Blank; Signature Pages Follow]
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SUBORDINATION AND INTERCREDITOR AGREEMENT

IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of the day and year first above written.

JUNIOR LENDER:

By: 





Name: 






Its:





STATE OF 


)





)ss.

COUNTY OF 


)


The foregoing instrument was acknowledged before me this ____ day of February, 2007, by __________________ as ___________ of Junior Lender, LLC, a Delaware limited liability company. She/He is personally known to me or has produced ________________ as identification.

Notary:





Print Name: 






NOTARY PUBLIC, State of 



My Commission expires: 
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Senior LENDER:

By:





Name:





Its:  






STATE OF MINNESOTA
)


)  ss.

COUNTY OF HENNEPIN
)



The foregoing instrument was acknowledged before me this _____ day of February, 2007, by _______________ as _____________ of Senior Lender, LLC, a Delaware limited liability company, on behalf of said company. She/He is personally known to me or has produced ________________ as identification.

Notary:





Print Name: 






NOTARY PUBLIC, State of 



My Commission expires: 
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